The current mechanism for obtaining financial support for families with neurologically impaired infants is seriously flawed. It relies on payment awarded through the tort system based on a claim that medical negligence was responsible for the infant's condition. The system is extraordinarily inefficient and expensive, as well as being unfair to many families with affected children and to physicians who are unjustly accused of contributing to outcomes they could not have prevented. Furthermore, the exorbitant malpractice premiums necessary to support the system are threatening the future of obstetric practice in the United States. This article describes a two-pronged program designed to correct these inequities and to assess each case for the occurrence of medical negligence, which has been submitted to the New York State legislature as a proposed bill entitled the Neurologically Impaired Program for New York State (S7748).
The current mechanism for obtaining financial support for families with neurologically impaired infants is seriously flawed. It relies on payment awarded through the tort system based on a claim that medical negligence was responsible for the infant's condition. The system is extraordinarily inefficient and expensive, as well as being unfair to many families with affected children and to physicians who are unjustly accused of contributing to outcomes they could not have prevented. Furthermore, the exorbitant malpractice premiums necessary to support the system are threatening the future of obstetric practice in the United States. This article describes a two-pronged program designed to correct these inequities and to assess each case for the occurrence of medical negligence, which has been submitted to the New York State legislature as a proposed bill entitled the Neurologically Impaired Program for New York State (S7748). (Obstet Gynecol 2009; 113:683-6) I t is not news to readers of this journal that obstetricians are suffering badly from the current medical malpractice crisis. The spiraling increased costs of premiums, coupled with relatively fixed rates of reimbursements, are making the economics of obstetric practice less tenable every year. Add to this the metastasizing requirements for increasing paperwork, and the long hours involved in combining work in the office with that on the labor floor, and it's not difficult to see why serious observers are concerned about the future of our specialty. 1 Providing obstetric care is inherently joyful, and there will always be individuals who will find a way to do so, but will there be enough of these people to meet the needs of our country, will they be appropriately distributed so that care is available in rural as well as urban areas, and will those attracted to the field function at the same level of skill as those who are responsible for making the extraordinary advances that have occurred over the past 40 years?
When asked why he robbed banks, Willie Sutton famously replied that he did so because that's where the money is. That, in a word, is why obstetric malpractice suits compete in payouts only with those in neurosurgery and orthopedics. Obstetricians aren't any less careful or intelligent than pediatricians or dermatologists, but when a newborn child faces a lifetime of compromise because of severe neurologic impairment, the damages are far greater than if eczema is not treated properly. Malpractice lawyers are cognizant of this fact and have created an extremely lucrative industry to profit from it. Convincing a jury of their peers that an attractive young couple should be handsomely supported when faced with a lifetime of expense and suffering in raising a severely handicapped infant is not particularly difficult. Many Americans are adherents of the current tort system in the belief that it is the only effective way to support individuals who are placed in this most unfortunate situation. Plaintiff's lawyers justify their taking close to half of the awards in these cases by pointing to the financial risks they suffer as a result of the contingency system-but this doesn't mask the fact that a significant number of those individuals make enormous incomes year after year, by taking money away from families that juries have awarded to support their impaired children. 2 If most neurologically impaired children were compromised because of errors caused by their obstetric or neonatal caregivers, the above comments would have little relevance. It would be the job of our profession to improve the care we render, reduce the number of neonates we injure, and accept the system that has forced us to do this. But that is not the case. As summarized in the 2003 document "Neonatal Encephalopathy and Cerebral Palsy," 3 publication after publication in the scientific literature has attested to the fact that the vast majority of cases of neonatal neurologic impairment are not caused by events that can currently be prevented. Although the incidence of cesarean delivery has risen from approximately 5% to more than 30% in the U.S. over the past 35 years, largely in an attempt to prevent brain-damaging fetal hypoxia during labor, the incidence of cerebral palsy has remained rock stable at 1-2/1,000 live births. 4 This latter figure, by the way, is identical to the rates available for cerebral palsy in Northern Europe and Australia, as well as in India and China. Nevertheless, having a brain-damaged infant is a reason to sue in almost all cases-and why not? The costs of raising such a child are extraordinarily high, and if a jury can be convinced that the damage was due to medical negligence, the amount of the award can be staggering. It costs the patient nothing to try to obtain this compensation, and the lawyer stands to obtain a substantial piece of a potential multimillion dollar award or settlement. Given the current system, there is simply no reason not to attempt to win the "legal lottery" in virtually every one of these cases. This occurs and is reflected in the most recent American College of Obstetricians and Gynecologists (ACOG) malpractice survey, which indicates that 89% of the respondents have been sued at least once during their careers, and the average number of suits brought against them was 2.6.
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None of what is stated above is meant to suggest that no neurologically impaired infants could have been damaged by medical negligence. There is no question that some neonates have become impaired by inappropriate care during the antepartum and intrapartum periods. That fact gives the current system its unfortunate legitimacy. However, the existing system is both unfair and unwise for several reasons:
1. All families with brain damaged infants face a lifetime of extraordinary expense, regardless of the cause of the impairment. The existing system only helps those who are lucky enough to obtain a settlement or convince a jury that the injury was caused by negligence. The remaining families receive nothing. 2. The delays involved in the current system are onerous. It takes years to settle these cases, during which time the families involved are required to lay out thousands of dollars of their own money for the care of their children. 3. The administrative costs are enormous. It has been estimated that the families who eventually receive compensation through the current system obtain less than 50% of the amount awarded. 6, 7 The remainder goes largely to the plaintiff's lawyer and court expenses. 4. The costs of the current system are largely borne by all obstetric caregivers and the hospitals where they work, through the escalation of medical liability premiums. This is leading to a reduction of obstetric care rendered by those in current practice, 5 a fall in the number of American medical school graduates choosing to enter obstetric residency programs 8 and, as a consequence, threatens the quality of care that will be available to future generations of women in this country.
As mentioned above, there is no evidence to
show that the incidence of cerebral palsy is decreasing in the United States. Since one of the objectives of the tort system is to act as a deterrent to future acts of negligence, this represents another failure of the existing system.
In the Fall of 2007, Mr. Eric Dinallo, Superintendent of Insurance for New York State, expressed his concern about the looming deficit in reserves of insurance companies providing medical malpractice coverage in the state. He said that, unless corrected, there would have to be a substantial increase in the premiums paid by every practicing physician and hospital in New York. Given the fact that some obstetric caregivers were already paying more than $160,000 per year for their premiums, this led to the creation of a task force created by Governor Eliot Spitzer. That group was charged to examine issues related to obstetric medical malpractice claims and payments. As a specialty, obstetrics continues to be the largest source of medical malpractice insurance payouts in New York State. The task force consisted of representatives from the two major hospital organizations in the state, the insurance industry, the Medical Society of New York, ACOG, several midwifery groups, and the trial bar. This group met on five occasions and the sessions were cochaired by Mr. Dinallo and Dr. Richard Daines, Commissioner of Health for New York. Although recommendations were supposed to evolve from this task force, they never did-perhaps in part due to the disruption of activities that occurred in the wake of Mr. Spitzer's resignation as Governor in February 2008. Despite the political disruption, ACOG assembled a group of experts from various disciplines to prepare a proposal for amending the existing tort system in cases involving neurologically impaired children. The group consisted of the individuals listed in the Appendix (available online at http://links.lww.com/A705), who were charged with designing a bill that would be presented to the Governor's task force and the New York State legislature. The ACOG task force convened on six occasions and prepared the bill proposal, entitled the Neurologically Impaired Program for New York State. This document has been submitted to the state legislature, where it currently awaits consideration. A complete copy of the bill is retrievable as an electronic Appendix to this article (http://links.lww.com/A705).
The fundamental principles behind the Neurologically Impaired Program for New York State proposal are as follows:
1. Every family with a neurologically impaired child requires financial assistance, so that admission to the program will include all children with severe, nonprogressive neurologic impairment, as defined by the entry criteria. 2. All cases accepted into the program are exempt from the tort system. There are no opt-outs. 3. Cases in which negligence contributed to the poor outcome must be identified, and those who were involved must be educated and/or disciplined appropriately. A determination of negligence, however, will have no bearing on the degree of compensation awarded to the families of children accepted into the program. 4. Obstetric caregivers throughout the state should be continually educated about failures of care that can lead to neurologically impaired infants and know that the care they have rendered will be critically, but fairly, scrutinized whenever their patients deliver a brain-damaged child.
The program has two components:
A. Financial Support 1. Financial assistance is equally afforded to all cases accepted into the program, regardless of cause or financial status of the family.
2. The program will provide life-long support for well-defined medical needs, over and above those services already paid for by Medicaid and other existing insurance programs. 3. Payments will be limited to medical and case management services rendered, and a fixed amount at the time of death, at which time payments would stop. There is no payment for "pain and suffering." 4. Entry into the program will require evaluation and examination by a certified pediatric neurologist or pediatrician with special expertise in developmental delays. 5. Those denied entry into the program will have access to an appeals mechanism. If the appeal fails, they will be eligible to use the tort system as currently constructed.
B. Standard of Care Evaluation and Patient Safety 1. Every case will be evaluated by a panel of Board-certified experts to determine whether the standard of care has been met. 2. If negligence is found to have been present, the defendant will have access to an appeals process. 3. If the appeal fails, or is not made, those found negligent will be reported to the National Practitioner Database and the Office of Professional Medical Conduct, as defined by current guidelines. Furthermore, they will either be entered into a focused educational program, be appropriately disciplined, or both, depending on the nature of their transgression(s). 4. All cases not meeting the standard of care will be summarized, de-identified and stored in a special database. 5. A casebook of selected cases from the abovementioned database will be prepared annually, accompanied by teaching commentary, and electronically circulated to every obstetric caregiver in the state.
This proposal is obviously a variant of the "no fault-compensation" systems currently being used in Florida and Virginia (Siegal G, Mello MM, Studdert DM. Adjudicating severe birth injury claims in Florida and Virginia: the experience of a landmark experiment in personal injury compensation. Am J Law Med 2008, in press). 9 -12 However, there are significant differences in the scope of patients being included, the inflexibility of exemption from the current tort system, and the insistence that issues relating to negligence be assiduously addressed, but not linked to the amounts awarded to families. The system is designed to augment, not replace, existing programs that already pay for many of the expenses encountered by these families, and their financial status has no bearing on the amount of money they will receive.
The financing of this program is of considerable concern, but it is believed that elimination of the exorbitant administrative costs of the current tort system will go a long way toward paying for it. Furthermore, if the care of these children is recognized as a societal expense, rather than one which must be shouldered entirely by those found to be guilty of "causing" their injuries, other sources of funding can be identified.
In all honesty, we do not expect our proposal to be accepted by the legislature of New York State. The issue is far too political for that to happen at the current time. It is well known that the political campaigns of many elected officials are heavily funded by the trial bar, and as a consequence there is enormous resistance to tort reform of any kind in New York, regardless of its merit. Nevertheless, we feel that the Neurologically Impaired Program for New York State proposal is fair, rational, and affordable and believe that it should be available to interested groups throughout the United States in the hope that it, or some variant, will be enacted into law somewhere in this country.
